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Brief overview

* The GAAR was introduced in 1988 to counter tax planning schemes that
reduce tax and constitute an abuse of the law.

* Conditions of application:
* Tax benefit;
* Avoidance transaction (or series);

* Transaction (or series) results directly or indirectly in a misuse of the provisions of
the law (or a treaty) separately or read as a whole.

* Before recent amendments, GAAR resulted in the payment of tax (plus
Interest) that would have been due in the absence of the abusive
transaction or series.

* Recent modifications adopted in 2024



GAAR - Preamble

Preamble

245 (0.1) This section of the Act contains the general anti-avoidance
rule, which

(a) applies to deny the tax benefit of avoidance transactions that result directly or
indirectly either in a misuse of provisions of the Act [...] or an abuse having
regard to those provisions read as a whole, while not preventing taxpayers from
obtaining tax benefits contemplated by Parliament; and

(b) strikes a balance between

(1) the Government of Canada’s responsibility to protect the tax base and the fairness of the
tax system, and

(i1) taxpayers’ need for certainty in planning their affairs.



GAAR - Avoidance transaction

245(3)

“Unless it may reasonably be considered that obtaining the tax benefit
IS not one of the main purposes for undertaking or arranging a
transaction, the transaction is an avoidance transaction if the
transaction” would result, directly or indirectly, in a tax benefit.




GAAR - Economic substance

245(4.1) If an avoidance transaction [or a series of transactions] Is
significantly lacking in economic substance, this is an important
consideration that tends to indicate that the transaction results in a
misuse [...] or an abuse [...]



GAAR - Economic substance

(4.2) Factors that establish that a transaction or series of transactions
IS significantly lacking in economic substance may include, but are
not limited to, any of the following:

(a) all or substantially all of the opportunity for gain or profit and risk of loss of
the taxpayer [...] remains unchanged...

(b) it is reasonable to conclude that, at the time the transaction or series was
entered into, the expected value of the tax benefit exceeded the expected non-
tax economic return [...] ; and

(c) it Is reasonable to conclude that the entire, or almost entire, purpose for
undertaking or arranging the transaction or series was to obtain the tax benefit



GAAR - Penalty

Penalty 245(5.1) L.I.LR

If GAAR applies for a transaction that was not disclosed under section
237.3 0or 237.4 .

25% X tax payable because of GAAR
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